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The Mental Capacity Act (‘the Act’) received Royal Assent
on 7 April 2005 and the Department for Constitutional
Affairs and the Department of Health are working on
implementing the Act by April 2007.

In August last year we published an article that dealt with
the Act and the rules and proposals it contains.

This newsletter edition is intended to provide you with an
update on the new Act and also provide more detail on the
section of the legislation that applies to the work we do -
the replacement of the Enduring Power of Attorney with
the Lasting Power of Attorney.

Why depart from EPAs?

The primary reason is that there are particular
concerns about the scope for financial abuse of
existing Enduring Powers of Attorney (EPAs). This is
estimated at around 10-15% of EPAs that are registered
and likely to be much higher amongst those that are not.

The scale of all the risks below is reflected in the size of
the numbers of people who may lack capacity:

(a) more than 700,000 people in the UK are estimated
to suffer from dementia and, in an ageing population,
this is projected to rise to around 840,000 by 2010 (The
Alzheimer’s Society (January 2004)

(b) around 145,000 adults in England have severe and
profound learning disabilities and at least 1.2 million
have a mild to moderate learning disability. In Wales, over
12,000 people were registered as having a learning
disability in 2001(Valuing People: A New Strategy for
Learning Disability for the 21st Century (Dept of Health,
March 2001)

(c) at some point in their lives, approximately 1% of
the UK population will suffer from schizophrenia, 1%
will be subject to bipolar disorder and 5% will have serious
or clinical depression (The Dept of Health ) and

(d) 10-15 people per 100,000 of the population will
suffer a severe head injury each year resulting in brain
injury and there are currently an estimated 120,000
people in the UK suffering from the long-term effects of
severe brain injury. (Dept of Health, 1991).

In cases of abuse, attorneys are unlikely to register their
EPAs voluntarily. People do not always see the
importance attached to EPA registration. For example,
there was an increase in registrations following an article
in July 2002 from 779 that month to 1185 in August but
numbers fell to 976 in September.

It is also important to note that EPAs can only be
taken out by people planning for a future loss of
capacity, not by people who have, for example, had
profound learning disabilities from birth. EPA’s cannot
address decision-making problems for the large group of
vulnerable adults currently affected by the absence of
clear law in this area, nor increase safeguards for them.
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There is currently no statutory framework for
making decisions on personal welfare
matters on behalf of people who lack capacity

to make decisions for themselves.

About Lasting Powers of Attorney

In addition to property and affairs (which EPAs already have
powers over), a Lasting Power of Attorney (LPA) will allow
people to appoint an attorney to make decisions about their
personal welfare, including healthcare, when they lack
capacity to make such decisions themselves.

Unlike an attorney for property and affairs who can act even
if the donor has not become mentally incapable, an attorney
for personal welfare can only act when the donor lacks the
capacity to make the particular decision on their own.

An attorney with unlimited authority for personal welfare can
make all the decisions that the donor could make about
their welfare if they had capacity to do so except decisions
about life-sustaining treatment (unless express provision is
made to this effect). All decisions must be made in the
donor’s best interests.

Personal welfare decisions will include decisions about
where the donor lives and with whom, accessing personal
information like medical records, deciding attire, eating
arrangements and what the donor does day to day.

The power to make personal welfare decisions includes giv-
ing and refusing consent to medical treatment (according to
your best interests). If the donor wants their attorney to also
have the power to give or refuse consent to life-sustaining
treatment they must expressly state that in the LPA that this
power is granted.

If this consent is not given in the LPA, they will not be able
to make such decisions. If the donor does not say that the
attorney can make decisions about life-sustaining
treatment, the doctor in charge of your treatment will make
the decision in the best interests of the donor. Where
possible the doctor will consider the views of the attorney
and other people interested in the welfare of the donor. This
is what will happen in all cases where there is no LPA or
court-appointed deputy for personal welfare.

It should be noted that making an LPA for personal welfare
is not the same as making an advance decision to refuse
treatment (Advance Directive). An advance decision to
refuse treatment only applies to refusals of specified
medical treatment in set circumstances. It is a decision
made in advance.

An attorney cannot make an advance decision for the
donor. If one creates both an LPA for personal welfare and
an advance decision to refuse treatment the one you made
most recently will have effect. An LPA made after an
advance decision to refuse treatment only replaces the
advance decision if the LPA relates to the specific matter of
the advance decision.

The Joint Committee recommended that decisions relating
to the carrying out or continuation of life sustaining
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treatment should always be referred to the Court of
Protection when there is no LPA or advance decision.

The consultation paper proposes to create two prescribed
forms:

° LPA in relation to property and affairs
° LPA in relation to personal welfare.

Although there will be people who wish the same person
to act in relation to both their personal welfare and their
property and affairs, it is thought that a single form would
be too cumbersome in practice and confusing for those
simply wishing to make an LPA in relation to one area or
the other.

The forms that are provided within the consultation paper
for LPA’s are around 10 pages long and much more
comprehensive than the current EPA forms with more
detailed guidance notes.

LPAs allow attorneys to act jointly or jointly and severally
or jointly in respect of some matters and jointly and
severally in respect of others. They also specifically
provide for the appointment of a replacement attorney
(unlike EPAs).

In addition, the initial LPA forms include a ‘Restrictions and
Conditions’ section, a guidance box for the donor to
instruct the attorney as to how he/she carries out their
duties as well as a section that caters for fees in relation to
work carried out when acting as attorney. The forms and
thus attorney powers/appointment therefore seem much
more flexible than those for EPAs.

Once your LPA is completed, you need to decide whether
you want it to be used straightaway or whether you only
want it to be used in the future if you should lack capacity
to make your own decisions.

If you want the LPA to be used straight away it is
preferable that you apply to register it yourself. If you only
want it to be used when you lack capacity to make
decisions, you can leave the completed LPA with your
proposed attorney(s) and ask them to register it when they
believe that you are not able to make the relevant
decisions for yourself.

Before either a personal welfare LPA or a property and
affairs LPA can be used it must be registered with the
Office of the Public Guardian. Once registered the OPG
will put its seal on each page of the form so that
organisations such as banks or hospitals will see that the
form has been through the registration process. It must be
widely understood that only registered LPAs can be used.

The Act provides for ‘named persons’ to be notified when
an application to register the form is made. This is
considered an important safeguard. In the draft forms the
donor can nominate up to 5 ‘named persons’ who they
would like to be notified at the time an application to
register the LPA is made.

The Joint Committee do not expect the LPA process to be
too bureaucratic or expensive. The consultation paper

does not cover the fees payable when registering an LPA.
Work is underway to fully cost the new processes and
procedures that will govern LPAs — more information on
fees and fee policy should be available later in 2006.

The general reaction to the new Lasting Powers of
Attorney has been mixed as the following extracts
illustrate:

Rothera Dowson solicitors and notaries - ‘The LPA
comes with two stings in its tail. First, you'll have to pay a
doctor or other prescribed person to check and certify that
you have legal capacity to sign, and are doing so of your
own free will.

Second, you'll also have to pay to register the LPA with the
Public Guardian's office and notify several of your relatives
(or pay two doctors!) before it can start to be used. So extra
procedures, extra hassle, extra expense.

We hope we're wrong, but suspect many people will find it
too much trouble, and not bother. The good news is that
EPAs signed before the new Act comes into force will re-
main valid. So the clear message is - if you want to put your
affairs in order it makes sense for all of us (including our
elderly relatives) to sign EPAs while we can.’

Caredirections.co.uk - ‘Previously, Enduring Powers of
Attorney only covered the property and affairs of the donor.
The new LPA may be far more valuable to the donor, as it
includes decision-making regarding personal welfare and
advance decision-making in relation to medical treatment
(previously excluded under the EPA).

It would appear that the LPAs are a positive move forward
but the transitional period between the two powers and how
that will work needs to be carefully assessed. It currently
appears that the current EPA format will remain unaffected
in relation to property matters and financial affairs.’

Clarke Willmott Law Firm - ‘Rather controversially, there is
introduced the ability to make an advance decision to refuse
treatment.

This will enable the maker of the decision to refuse the
specified medical treatment at a point in the future when
they have lost the capacity to give or refuse consent to that
treatment. This has caused great concern in certain areas;
with some seeing this as legalising euthanasia through the
back door.’

Our View

In our opinion the safeguards and flexibility offered by the
new LPA format are a marked improvement from the EPA.
Any measure that gives clients a greater element of
protection has got to be a good thing and will serve to give
them more confidence in the product and its benefits.

We will be closely following the progress of the Act as the
consultation process continues and subsequently becomes
law next year and we will keep you up-to-date on relevant
developments in the run up to the launch of new and
appropriate software updates and marketing material.




